In the High Court of J ustice C0/60/2020
Queen’s Bench Division

Divisional Court
Before The President of the Queen’s Bench Division and

The Right Honourable Lord Justice Lewis and The Honourable Mrs
Justice Lieven

In the matter of an application for Judicial Review

The Queen on the application of

(1) QUINCY BELL

(2) MRS A
Claimants
Versus
THE TAVISTOCK AND PORTMAN NHS TRUST
Defendant
NHS ENGLAND
Interested Party

(1) THE UNIVERSITY COLLEGE LONDON HOSPITALS TRUST
(2) THE LEEDS TEACHING HOSPITALS TRUST

(3) TRANSGENDER TREND LTD.
Interveners

Upon Hearing the Claimants’ claim for Judicial Review
And Upen Hearing Counsel for the Claimants, the Defendant and the Interveners

THE COURT MAKES THE FOLLOWING ORDER AND DECLARATION:-

L. It is declared that the relevant information that a child under the age of 16 would have to
dministration of

snderstand, retain and weigh up in order to have competence to consent to the a
puberty blocking drugs is that set out in paragraph 138 of the judgment handed down in this case on

1 December 2020,

IT 1S FURTHER ORDERED THAT:-




2. The Defendant is to pay eighty per cent of the Claimants’ costs, capped in the sum of £35,000.

3. The implementation of this Order is stayed until 4 p.m. on 22 December 2020, In the event that the
Defendant or the First and Second Interveners apply by 4 pm. on 22 December 2020 for: (a)
permission to appeal; and (b) for a continuation of this stay pending appeal if permission is granted,

this stay shall continue until the Court of Appeal determines whether to grant both permission to
appeal and the stay as applied for.

4, The Claimants’ application to vary paragraph 5 of the order of Supperstone 1. dated 22 January
2020 and paragraphs 10(4) and 11(4) of the order Lewis J. dated 24 July 2020 is refused. '

5. Liberty to the parties, including the First and Second Interveners, to apply in relation to any
consequential matters arising from the judgment.

6. The Defendant’s application for permission to appeal is refused.

Dated | December 2020

8Y THE COURT

Reasons:

The Defendant’s Grounds of Appeal have no real prospect of success and there is no other compelling
reason why the appeal should be heard.

Ground 1. There is no material error of fact in relation to the description of the use of puberty blockers for
those with precocious puberty. The judgment deals with what it is necessary for a child to understand in
order to be competent to consent to the administration of puberty blockers in connection with a diagnosis of
gender dysphoria. Precocious puberty is a different condition. The gxperience in relation to use of puberty

blockers for that condition, however that use 18 described, is not material or comparabie to the different
question of consent in this case,

Ground 2. The Divisional Court did not seek to resolve disputes between expetts about the efficacy of a
treatment. The Court summarised the extent of current knowledge of the consequences and the very {imited
evidence as to its efficacy — se¢ paragraph 134 —as part of its consideration of what information a child
would need to have, retain and understand in order to be competent to give consent to the administration of

puberty biockers.

Ground 3. The Divisional Court did not conflate the separate consent processes for puberty blockers and
cross-sex hormones. It considered the evidence as to the proportion of children who are treated with puberty
blocking drugs to halt puberty and who subsequently proceed t0 talke cross-sex hormones. In the light of the
evidence, it concluded that children, in order to be competent to consent to the administration of puberty
blocking drugs needed to know, amongst other things, that the vast majority of patients taking puberty
hlockers go on Lo Cross-Sex hormones. S¢e paragraph 138.

Ground 4, The Divisional Court has not improperly restricted the decision in Gillick. 1t has sought 10 apply
{he requirements of Gillick to the treatment at issue in the present case. ‘

Ground 5. The decision is not incompatible with section 8 of the Family Law Reform Act 1969, It
recognises that Act as governing the Jegal position: see paragraph 146 of the judgment.




Ground 6. The Court is not proposing to act contrary. to Article 14 of the Convention read with Article 8 of
the Convention, The Court has set out the legal requirements for determining whether a child under 16 can
legally consent 10 the administration of puberty blocking drugs in the context of a diagnosis of gender
dysphoria. It has not previously been suggested by the Defendant that a decision governing that matter
could give rise to an issue under Article 14. The requirement for a child to be competent to understand
proposed medical treatment, and (he identification of what a child needs to understand for that purpose, is a
proportionate means of achieving a legitimate aim.

Ground 7. The Court has not placed flawed reliance on Re W,

Ground 8. This Ground refers to what is said to be different contentions between the Claimants and the
Defendant as to whether a child had to have adult knowledge and contends that the Court exred in failing to
cesolve this issue. The issue for the Court was whether a child would be competent to give consent. It dealt
with that in relation to under 16s in paragraph 138 of the judgment and 16s and over at paragraph 146.
There is no failure to deal with any issue necessaty for the proper resolution of the dispute.

Ground 9. The Defendant complains about the absence of a ruling on evidence adduced by the Claimants.
First, there is nothing to indicate that the error complained of affects the judgment in any material way.
Secondly, the evidence was not used as a means of determining the issues 0 the case: it was used, as was
the Defendant’s evidence, as a means of understanding the background to the case.

The Defendant refers to Orders made in relation to proposed interveners. Stonewatll and Mermaids were not
debarred from taking part because of procedural failings. They applied to intervene by way of evidence but
what was advanced did not add to the evidence in the case. They applied to intervene by way of
submissions but wished t0 raise an issue not within the confines of the case. Though given a number of
opportunities to do so, they were unable 1o provide a clear indication (unlike those given permission (0
intervene) of what they would wish to submit in relation to the issues in the case. S was not debarred from
taking part because of procedural failings. He had applied to intervene by way of written evidence and
written and orat submissions 1o ensure that the voice of the child was heard. Shortly before the hearing, it
ranspired that, though he had not disclosed this when making the application to intervene, he had already
made a witness statement (albeit using a different initial) which had been put in evidence by the Defendant.
The voice of the child, and this particular child, was heard.

Reasons were given for the Orders made in respect of these proposed interventions. If seeking permission to
appeal on this basis, the Defendant must draw the attention of the Court of Appeal to the relevant

chronology and those reasons.

Ground 10. So far as the question of parental consent is concerned, the Defendant made it clear that it
would not refer children for possible prescription of puberty blocking drugs and required the consent of the
child. The issue in this case was therefore the circumstances in which a child could consent to the treatment.
See paragraph 47 of the judgment.




